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CHAPTER
 21
CONCILIATION: LABOUR DISPUTES*
Introduction
The labour-management relationship must be cordial and harmonious. 
They need to work together in effective partnership to secure the 
continued success of their enterprises. A strong bond of mutual trust 
and respect among the employer and employees in the organisation will 
further enhance productivity. Undeniably, the economic development 
of a country critically depends on the industrial peace and stability. In 
fact, the improved industrial climate and stable labour-management 
relationship are critical to lure investors into the country. The investors 
would usually consider inter alia, industrial peace of the country before 
pouring in investment. Hence, labour disputes, individual or collective, 
must be settled speedily in the interest of industrial harmony, to 
accelerate progress towards the realisation of a developed nation status, 
a vision aspired by Malaysia.
Unresolved conflicts or disputes may have a significant negative 
impact on the organisation and its customers. In a collective 
dispute, for example, when the company and the Labour Union have 
reached a deadlock in collective bargaining and the dispute is not 
resolved speedily, the situation may culminate into the following 
* This chapter is contributed by Ashgar Ali Ali Mohamed and Tan Yeak Hui. 
Part of  this chapter was published in Mediation in Malaysia: The Law and 
Practice (2010) and reproduced in this Chapter with the kind permission of  the 
publisher, LexisNexis (M) Sdn Bhd. 
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industrial actions by either of the parties: lock-outs,1 strikes2 and 
picketing.3 The above industrial actions are effective in pursuing the 
trade union’s immediate objectives and ultimate goals. The industrial 
actions by the workers are usually taken as a last resort and it happens 
only when a dispute cannot be resolved through negotiation. 
The consequence would be that, it can wreak havoc. Industrial actions 
by workers will have a negative impact on the company in terms of loss 
of productivity and loss of reputation, among others. In Zuraimi Johari 
and Ors v. IGC Logistics Sdn Bhd,4 the company had suffered not only 
financial losses but also loss of reputation as a result of the action by 
lorry drivers on strike for five days. The company could not execute 
its core function namely, to deliver goods and thus, had to outsource 
transportation of the goods to third parties. Again, in Kumpulan SF 
Powertech Sdn Bhd v. Ishak Haji Kamari & Anor,5 the claimants and 
other drivers who went on strike had not only disrupted the baggage 
delivery system at the airport but also caused financial losses to the 
company. 
It may be added that when the airline cabin crew trade union for 
example goes on strike, this can cause travel chaos with disruption of 
air travel. Many scheduled flights would not only be cancelled but the 
planes would be grounded. Great inconvenience would be caused to the 
1 Lockout is a form of  work stoppage in which an employer refuses to allow 
employees to work.
2 Strike action is when the workers refuse to work for the employer. The Industrial 
Relations Act 1967 defines a strike as a cessation of  work, a refusal to work or 
to continue to work by employees in combination or in concert or in accordance 
with a common understanding, or a slow-down or other concerted activity on 
the part of  employees designed to restrict or limit output. 
3 Picketing is the action by workers carried out peacefully at or near the workplace 
to persuade or induce other workers to abstain from working. A picket is usually 
done outside a place of  work or location with an attempt to dissuade others 
from going in or to draw public attention to a cause. There is no disruption 
of  the employer’s business. See Syarikat Perjalanan Terus Butterwoth – Kuala 
Lumpur Sdn Bhd and Transport Workers Union Award 279 of  1988.
4 [2014] 4 ILR 657. 
5 [2006] 1 ILR 521.
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passengers and a substantial loss to the airline due to the cancellation 
of tickets and contingency costs. In the same vein, if the workers of the 
service sector, for example, teachers and transport workers union, were 
to go on nationwide strike, it would not only disrupt the industry and 
services but would also have a negative impact on the economy and the 
political stability of the country.6 
Having said the above, as workers have been constantly shopping for 
better working conditions, disputes are inevitable and thus, cannot 
be totally eliminated. However, handling these disputes in the best 
possible manner is absolutely necessary. Speedy disposal of disputes 
would ensure inter alia, a steady relationship between the workmen and 
their employers. Such constructive means of amicable resolution will 
result in sustainable industrial peace. Most industrialised countries, 
including many developing nations, have established a specialist 
labour court to resolve their workplace disputes. In Malaysia, labour 
disputes are referred and adjudicated in the Industrial Court7 and the 
Labour Court.8 In light of the above, this chapter discusses on the use 
of conciliation as a means of resolving labour disputes with particular 
reference to claims involving dismissal without just cause or excuse 
under the Industrial Relations Act 1967 (‘IRA’).
Labour Disputes
Labour disputes can be classified into individual and collective disputes. 
An individual dispute refers to a dispute between the employee and 
its employer concerning existing laws, regulations, rules, collective 
agreement and contract of employment. The following are examples of 
individual labour disputes: disputes concerning lay-offs, retrenchment, 
6 See Ashgar Ali Ali Mohamed ‘Unlawful or illegal industrial actions by 
employees: Ground justifying dismissal’ [2016] 6 MLJ cxxxi.
7 The Industrial Court is established pursuant to Part VII of  the Industrial 
Relations Act 1967.
8 The Employment Act 1955 allows the setting up of  the ‘Labour Court’.
Labour Disputes
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dismissal, resignation and wages, among others. Meanwhile a collective 
dispute involves the employer and a large number of workers in an 
organisation, involving for example, unsafe working conditions, 
unsecure occupational hygiene and other working conditions. 
In Malaysia, any dispute emanating from the employer and employee 
relationship may be referred to the Industrial Court, either by the 
Minister, or by the parties under certain circumstances. The cases 
referred to the Industrial Court for adjudication involves the following: 
(1) dismissal of workmen under s. 20 of the IRA; 
(2) trade disputes between an employer and the trade union of a 
workman; 
(3) cases of victimisation in connection with trade union activities; 
(4) an application by any party bound by any award or collective 
agreement for interpretation or variation by the court of the 
terms of the awards or collective agreement; 
(5) application by any party bound by any award, referred to the 
High Court on a question of law; and 
(6) complaints on the non-compliance of any of the terms of award 
or collective agreement.9 
The bulk of cases adjudicated in the Industrial Court involve dismissal 
without just cause or excuse.10 Section 20(1) of the IRA provides that 
the representations for dismissal without just cause or excuse may be 
filed at the office of the Director General of Industrial Relations (DG) 
nearest to the place of employment.
9 Ashgar Ali Ali Mohamed Dismissal from Employment and the Remedies (2014).
10 Ibid.
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Thereafter, the representations will have to pass through different levels 
namely: 
(a) the conciliatory level where the DG or its authorised officers 
will seek to conciliate over the dispute;
(b) the reporting level where the DG reports to the Minister after 
finding the disputes irreconcilable;
(c) the referral level namely, where the Minister decides whether or 
not to refer the dispute to the Industrial Court; and
(d) the adjudicatory level that is, where the Industrial Court will 
adjudicate the dispute and make an award. 
The level of proceedings under s. 20(1) of the IRA was aptly described 
in Kathiravelu Ganesan & Anor v. Kojasa Holdings Bhd. Gopal Sri Ram 
JCA stated:11 
First, there is the conciliatory level. Here, all that the Director-General 
of Industrial Relations is concerned with is whether the parties are able 
to settle their differences. All that is required to activate the conciliatory 
jurisdiction is a complaint under s. 20(1) of the Act. Consequently, 
there is no question of there being any wider jurisdiction at this stage. 
 Second, the reporting level. Once the Director-General of Industrial 
Relations finds the dispute irreconcilable, he merely makes his report to 
the Minister. If it is found that he has exceeded his powers, his action is 
liable to be quashed in certiorari proceedings. See, Minister of Labour 
and Manpower & Anor v. Wix Corp South East Asia Sdn Bhd;12 Hong 
Leong Equipment Sdn Bhd v. Liew Fook Chuan.13 Again, there is no 
wider jurisdiction. 
Labour Disputes
11 [1997] 3 CLJ 777 at 790-791, SC.
12 [1980] 1 LNS 47, FC.
13 [1997] 1 CLJ 665, CA.
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 Third, the referral level. When the Minister receives notification 
from the Director-General that the dispute cannot be settled, he must 
decide whether to refer it to the Industrial Court. He is not to refer all 
disputes to the Industrial Court. The question he must ask himself is 
whether, having regard to the facts and circumstances of the given case, 
the representations made by the workman is frivolous or vexatious. 
This is called the ‘Hashim Yeop test’. See, Minister of Labour [& The 
Government of Malaysia] v. Lie Seng Fatt;14 Hong Leong Equipment Sdn 
Bhd v. Liew Fook Chuan.15 
 All that is required to call for an exercise of power by the Minister 
is the existence of a notification that a trade dispute — as defined by 
the Act, which is the sense in which that expression is employed in this 
judgment — cannot be settled. There is therefore no question of any 
wider jurisdiction existing at this stage.
 But the act of the Minister making the reference has, as will be seen 
in a moment, jurisdictional consequences. The decision to refer or not 
to refer a dispute is therefore a separate and distinct act that may be 
questioned in judicial review proceedings.
 Fourth and last, the adjudicatory level. It is important to observe 
that, save in very exceptional cases which are not relevant to the present 
discussion, the Industrial Court, unlike the ordinary Courts, is not 
available for direct approach by an aggrieved party. Access to it may 
only be had through the three levels earlier adverted to. The Industrial 
Court is therefore empowered to take cognisance of a trade dispute and 
adjudicate upon it only when the Minister makes a reference. In other 
words, it is the reference that constitutes threshold jurisdiction.
As stated earlier, the early recognition and settlement of the labour 
disputes is essential in the interest of industrial peace and harmony. The 
labour disputes could be resolved amicably through direct negotiation 
between the disputing parties which would inevitably bring about 
14 [1990] 1 CLJ Rep 195, SC.
15 [1997] 1 CLJ 665, CA.
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industrial peace. In order to maintain industrial harmony, minimise 
labour disputes and work stoppages, the Industrial Relations Department 
(IRD) under the Ministry of Human Resources is committed towards 
the promotion of a cordial and harmonious relationship between the 
employer and employees. The Ministry seeks to facilitate good employer-
employee relations and provides a framework for resolving disputes. 
This includes providing conciliation services to resolve their disputes. 
To this end, the Ministry has also taken various initiatives in promoting 
effective communication between employers and employees, as well as 
direct and voluntary consultation at the enterprise and industry levels 
on employment issues.
Where an amicable resolution cannot be achieved through direct 
negotiation between the parties, the dispute may be resolved through 
conciliation conducted by the IRD. If the IRD cannot succeed in 
resolving the dispute amicably, the representation may then be referred 
to the Industrial Court for adjudication. It is also noteworthy that the 
IRA also empowers the Minister of Human Resources to intervene in 
the dispute at any stage and to refer any trade dispute16 to the Industrial 
Court for an award. Once a trade dispute has been referred to the 
Industrial Court on any matter covered by a collective agreement or by 
an award of the Industrial Court, the IRA prohibits the disputants from 
staging strikes and lock-outs. As stated earlier, strikes and lockouts 
are intolerable methods of settling differences between the disputing 
parties as such methods could hurt not only the industry but even 
cripple the economy of the country.
Labour Disputes
16 Trade dispute is defined in s. 2 of  the Industrial Relations Act 1967 to mean 
‘any dispute between an employer and his workmen which is connected with the 
employment or non-employment or the terms of  employment or the conditions 
of  work of  any such workmen’.
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Conciliation At Industrial Relations Department (IRD)
The IRD is one of the several departments under the Ministry of Human 
Resources. The DG, who is responsible to the Minister of Human 
Resources, heads the Department.17 The IRD has many branches located 
in the state capitals, and each branch is headed by a State Director of 
Industrial Relations. 
The IRD provides the conciliation services of the disputes referred to it 
pursuant to s. 20(1) of the IRA. Conciliation is a process where a third 
party intervenes to mediate between the disputing parties.18 The IRD 
will, upon receiving the representation from the workman, invite both 
the employer and employee for a conciliation meeting. The two parties 
would get together to work out a solution by themselves to the matter 
in dispute. The third party is the DG, or his authorised officer, who can 
intervene to assist the parties in resolving the issue or matter in dispute 
by the determination of relevant facts of the case.
17 The term ‘Director General’ is defined in s. 2 of  the Industrial Relations Act 
1967 as the Director General for Industrial Relations and includes any other 
officer acting on his behalf. Section 2A further provides that:
The Director General, who shall have the general direction, control, and 
supervision of  all matters relating to industrial relations, is to be appointed 
by the Yang di-Pertuan Agong. The Yang di-Pertuan Agong may also appoint 
a Deputy Director General for Industrial Relations, and such number of  
Directors of  Industrial Relations, Assistant Directors of  Industrial Relations, 
and Industrial Relations Officers as he considers necessary or expedient 
for the purposes of  carrying out and giving effect to the provisions of  the 
Industrial Relations Act 1967. The Director General shall, in addition to the 
powers, duties and functions conferred on him under this Act, exercise such 
other powers, discharge such other duties and perform such other functions 
as may be necessary or expedient for the purposes of  carrying out and giving 
effect to the provisions of  this Act.
18 The basic advantages of  conciliation are that it is a cost-effective and speedy 
mode of  dispute settlement. It also ensures that the dispute can be resolved 
speedily besides not ridden with procedural hurdles. The settlement when 
arrived at will, apart from removing the rift between the parties, may resolve 
any personal enmities between them.
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The parties and their authorised agents are allowed to attend the 
conciliation meeting. At the conciliation proceedings, the employee may 
opt to be self-represented. If he is a member of a trade union, the officer 
of the trade union may represent him. He may also be represented by 
an official of an organisation of workmen (not being a trade union), for 
example, the Malaysian Trade Union Congress (MTUC).19 However, an 
advocate, adviser, or consultant is not allowed to represent the parties 
at the conciliation meeting. This is due to the reason that the meeting 
is intended to cater for the probability of an amicable solution to the 
dispute and not to excite the possibility of litigation.
At the conciliation meeting, should the claimant withdraw the 
representation, the conciliation would end. Further, where, if only 
one of the disputing parties were present and the other absent, the 
meeting would be adjourned to another date. If that party again failed 
to attend the meeting for the second time without any valid reason, 
the conciliation officer would draw an inference, that, that party does 
not desire any settlement, whereupon he would refer the matter to the 
Minister under s. 20(3) of the IRA.20
The conciliator would convene meetings between the disputing parties, 
allow the parties to express their views, examine the statement of the 
case made by the parties, and deliver an opinion as to the best solution 
to the dispute. He also has a duty to explain to the parties the applicable 
practices and principles from the previous cases of the Industrial Court 
and the civil courts, so that the parties are fully aware of their rights and 
liabilities. With that advice, it is hoped that the parties would be able to 
resolve their differences and come to an amicable settlement. 
19 The MTUC is a federation of  trade unions, registered under the Societies Act 
1966. The Unions affiliated to MTUC represent all major industries and sectors 
with more than 500,000 members. For further reading, visit the MTUC official 
website at http://www.mtuc.org.my/const.htm.
20 It is noteworthy that s. 12(b) of  the Industrial Relations (Amendment) Act 
2019 which is related to an amendment of  s. 20 proposed the following new 
provision to subsection (3): ‘Where the Director General is satisfied that there is 
no likelihood of  the representations being settled under sub-s. (2), the Director 
General shall refer the representations to the Court for an award.’ This new 
provision has now vested the power with the Director General to refer the 
representations under s. 20(1) to the Industrial Court.
Labour Disputes
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The conciliation officer would then continue to offer advice and 
suggestions throughout the process. It is for the parties to say whether 
they do or do not accept any suggested settlement. He does not take 
sides of either party to the dispute, and remains impartial at all times. It 
is for the parties to reach a final settlement on their own. In relation to 
the conciliation proceedings in the IRD, Syed Othman FJ, in Minister of 
Labour and Manpower & Anor v. Wix Corp South East Asia Sdn Bhd,21 
stated:
By s. 20(2) of the Act the Director-General has a wide discretion in the 
choice of steps he may take to get the employee and the employer to 
settle the dispute. He may speak to the parties personally or write to 
them to ascertain their position or ask them to attend a meeting before 
him so that he can guide them to a settlement. He may appoint another 
officer to act on his behalf. He or his representative may refuse to deal 
with the agents of the employer or employee, whether they be lawyers 
or otherwise.
... 
Section 20(2) of the Act plainly does not impose any duty on the 
Director-General or his representative to decide or determine questions 
of any kind and to ascertain the law and facts. He is merely required to 
deal with the situation in the way he thinks best to get the employer and 
employee to settle the dispute. If he is satisfied that there is no likelihood 
of settlement ... he is to notify the Minister. Any meeting convened 
is merely intended to be for the purpose of bargaining between the 
employer and the employee so that one can see the other’s viewpoint 
and settle the dispute themselves. It is not a forum for discussing 
rights and the law. The Director-General or his representative sits 
in the meeting not as an adjudicator but as a mediator or, to use the 
word envisaged by the provisions relevant in the Act, conciliator. In 
such position, he is not prevented from expressing his views on any 
matter which arises for the benefit of either party, having regard to 
his experience in similar situations and industrial relations in general. 
Whether or not a settlement is reached is a situation brought about 
by the parties and not by his assessment of facts. The result is not his 
decision or determination of questions of any kind. The very fact that 
the Director-General is not required to notify the Minister when there 
21 [1980] 1 LNS 47, FC.
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is a settlement but only when there is no settlement, indicates that the 
result is determined by the parties and not by him. In notifying the 
Minister, s. 20(2) of the Act does not appear to require him to do so 
in the form of a report on the circumstances leading to there being 
no settlement. He is merely to notify the Minister that there has been 
no likelihood of settlement. Further, in convening a meeting he has 
no power to compel the attendance of any party ... If one party does 
not attend, he may take it that the party desires no settlement ... The 
Director-General or his representative under s. 20(2) of the Act cannot 
be said to exercise any powers that are analytically judicial. He is merely 
required to make a notification of an existing fact. No doubt he has in 
effect to consult both parties before notifying the Minister that there 
has been no settlement. If he makes his notification without consulting 
one party, in our view, the effect is that the notification is bad, not 
because he did not act judicially but because he acted in bad faith by 
ignoring the requirements of law.
Where the parties amicably arrive at a settlement, a memorandum 
setting out the terms of the settlement is drawn up and signed by both 
the parties, or by their representatives. The legal effect of the agreed 
settlement is that it shall bind the parties, and any decision recorded 
in the memorandum of settlement becomes part of the contract of 
employment. Section 2(h) of the Contracts Act 1950 provides that ‘an 
agreement enforceable by law is a contract.’ Section 10(1) of the Act 
further provides:
All agreements are contracts if they are made by the free consent of 
parties competent to contract, for a lawful consideration and with a 
lawful object, and are not hereby expressly declared to be void.
Based on the above, the parties to the agreed settlement will be barred 
from denying the agreed terms by a writ of certiorari. For example, in 
Golf Resort (M) Bhd v. Nadarajah s/o Murugaya & Ors,22 it was noted 
that a settlement, unless procured by fraud, deception, duress, mistake, 
misrepresentation or undue influence or some illegality, should be final 
and conclusive.
Labour Disputes
22 [1990]1 ILR 271. 
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In Nadarajah’s case, the claimants alleged that they were dismissed 
from employment without just cause and excuse, and the matter was 
filed at the office of the DG. While conciliation was ongoing, the 
respondent offered, and the three workmen accepted the payment of 
compensation. They then signed a document which stated, inter alia, 
that they would not make any further claims on the respondent in 
respect of the termination of their employment. The applicant, however, 
contended that they had been forced to accept the payment, and that 
they had orally protested when signing the document. Subsequently, 
they had written a letter to the respondent stating that they accepted 
the payment under protest, and accordingly notified the DG of what 
had transpired.
Since there was no settlement, the matter was referred to the Minister 
who then referred the same to the Industrial Court for an award. 
The Industrial Court held that since the applicants had accepted the 
payment of compensation, they were estopped from proceeding with 
their claim for dismissal without just cause and excuse and accordingly 
dismissed their claim. The applicant then moved the application to 
the High Court for an order of certiorari to quash the award of the 
Industrial Court.23 In allowing the application, Eusoff Chin J stated:
‘The wording of s. 54(2) appears to show that the settlement has to be 
signed before the DGIR whose duty is to see that the settlement as stated 
in the document to be signed by both the parties to the dispute, has 
been reached fairly, and that the parties have so signed the document 
voluntarily. Further, the provision of s. 54(3) of the Act, makes it clear 
that even if there had been offers and counter offers made without 
prejudice by the parties to the dispute in the course of the negotiation 
under s. 20(2) of the Act, the evidence of such offer or counter offer 
cannot be given in any proceedings before the Industrial Court, and if 
given must be ignored by that court ... In this case, since the DGIR was 
still trying to effect a settlement between the parties under s. 20(2) of 
the Act, had there been a genuine offer of settlement and a voluntary 
acceptance of it by the two applicants, the parties should have gone to 
the DGIR, and then prepare[d] a statement of their settlement of the 
dispute which statement must be signed by the parties to the dispute. 
23 See Nadarajah & Anor v. Gold Resort (M) Sdn Bhd [1991] 1 ILR 704 at 705-706.
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But what had happened here is different. The documents containing the 
purported settlement were each signed by the workman but not signed 
by anyone on behalf of the employer (respondent). This is contrary to 
the requirement of s. 54(2) of the Act. Under the circumstances such a 
document cannot be one which can legally be tendered to the Industrial 
Court and if tendered, the Industrial Court should have rejected it since 
it had not been made in compliance with s. 54(2) of the Act.
If the conciliator is unable to arrive at an amicable settlement, he would 
then submit a report of the dispute to the Minister of Human Resources, 
who will then decide whether the case merits reference to the Industrial 
Court. In the report to the Minister, the conciliation officer will merely 
notify the Minister that there is no likelihood of settlement. He is not 
required to submit a comprehensive report of the circumstances. 
It must be added that all proceedings before the DG are held on a 
‘without prejudice’ basis.24 Section 54 of the IRA provides as follows.
(1) Where a trade dispute relates to matters as to which negotiation 
or conciliation proceedings have taken place under this Act, no 
evidence shall be given in the proceedings before the Court as to 
such negotiation or conciliation proceedings other than a written 
statement in relation thereto agreed to and signed by the parties 
to the dispute.
(2) In a proceeding before the Court on a reference to the Court under 
subsection 20(3), no evidence shall be given of any proceeding 
before the Director General under subsection 20(2) other than a 
written statement in relation thereto agreed to and signed by the 
parties to the reference.
Labour Disputes
24 Section 23 of  the Evidence Act 1950 is concerned with communication either 
oral or written that passes between parties to a civil dispute with a view to 
settling their dispute under the provision of  ‘without prejudice’ privilege. See 
also Lindley LJ in Walker v. Wilsher [1889] 23 QBD 335 CA (Eng) at 337: 
‘ “without prejudice” means without prejudice to the position of  the writer of  
the letter if  the terms he proposes are not accepted. If  the terms proposed 
in the letter are accepted, a complete contract is established, and the letter, 
although written without prejudice, operates to alter the old state of  things and 
to establish a new one.’ 
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(3) No evidence shall be given in proceedings before the Court with 
regard to any offer relating to any matter connected with the trade 
dispute made without prejudice by any person or trade union 
except with the consent of that person or trade union.
(4) The exclusion specified in subsections (1), (2) and (3) shall also 
be applicable in any proceedings before any other court.
The primary purpose of this privilege is to encourage the parties to 
discuss fully and frankly their respective case. Therefore, the court would 
not be concerned with what transpired at the conciliation proceeding, 
and where there is no settlement, the court need only concern itself 
with the facts of the case. The exclusion is ‘to avoid prejudice in the 
mind of the Industrial Court against either party.’25 This exclusion has 
been extended to all proceedings including the ordinary courts, who 
are the final arbiters on questions of law.26 
In Kuasatek (M) Sdn Bhd v. Rahman bin Uda Itam,27 the company sent a 
letter to the DG stating that the company was agreeable to reinstate the 
claimant under certain terms and requested that it be communicated 
to the claimant. This letter was sent to the DG within the period of 
conciliation but this was before the Minister was notified that there was 
no likelihood of settlement. The Industrial Court had, in the course 
of proceedings, refused to admit the letter on the grounds that it was 
excluded by s. 54(2) of the IRA. The employer had, in a judicial review 
application to the High Court, applied for an order of certiorari to 
quash the award of the Industrial Court. In dismissing the application 
with costs, the court held that the Industrial Court was correct in 
excluding the letter of offer by the company under s. 54(2) of the IRA. 
In particular, KC Vohrah J stated: 
25 Per Harun J in Wix Corporation South East Asia Sdn Bhd v. Minister for Labour 
and Manpower and Ors [1978] 1 LNS 236, HC. See also Muhammad Rafek Izzat 
Jamaluddin & Anor v. Azman Hamzah Plastik Sdn Bhd [2007] 1 ILR 315.
26 See Minister for Labour and Manpower and Ors v. Wix Corp South East Asia Sdn 
Bhd [1980] 1 LNS 47, FC.
27 [2000] 1 LNS 33, HC.
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The language in subsection (1) refers to the exclusion of evidence in 
relation to matters in which “negotiations or conciliation proceeding” 
have taken place while the language in subsection (2) refers to the 
exclusion of evidence in respect of,any proceeding before the Director 
General under s. 20(2) There are no such references in the language 
of subsection (3). Reading subsection (3) in the context of the whole 
of s. 54, without a doubt subsection (3) relates to an offer made before 
the negotiations or conciliation proceedings under the Act intervene. 
In our case the letter that was sought to be admitted in the Industrial 
Court was sent to the Director-General after he had taken steps to 
get the parties together for the purpose of conciliation and before the 
Minister was notified of the failure of the conciliation proceedings and 
such evidence is excluded under the terms of subsection (2) of s. 54. 
The Industrial Court was correct in excluding the letter of offer of the 
company under subsection (2) of s. 54; there was no error of law. 
Having said the above, it is pertinent to note that the parties to the dispute 
are expected to be cooperative, and to give full support in the effort 
made by the conciliation officer, including accepting any reasonable 
solution for an amicable settlement of the dispute. For example, where 
the employer offers to reinstate the employee in the same position with 
no loss of benefits, the employee cannot unreasonably refuse or decline 
the offer. If he does so, it is highly unlikely that the Minister may refer 
the dispute to the Industrial Court. In Robert Yesudian a/l Devairakam 
v. Menteri Sumber Manusia, Malaysia & Anor,28 an application was made 
for certiorari to quash the decision of the first respondent for refusing 
to refer his representations under s. 20(1) of the IRA to the Industrial 
Court. In the said representations, the applicant alleged constructive 
dismissal by the second respondent. He also applied for an order of 
mandamus to direct the first respondent to refer his representations to 
the Industrial Court for an award. During the course of the conciliatory 
effort, the second respondent wrote to the applicant informing him that 
they had decided to reinstate him in the same position with no loss in 
benefits and on the same terms and conditions and that he was asked 
to report back for duty on the stated date failing which the second 
respondent would have no choice but to deem that the applicant had 
abandoned his contract of service with the second respondent.
Labour Disputes
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The applicant responded to the offer and had reported for work on the 
stated date. However, four hours later, he left the place of employment on 
the grounds that he was not given his normal duties and that his duties 
were performed by someone else, who had also occupied his room. 
The DG had, for the second time, arranged for a conciliation meeting 
but, unfortunately, the meeting did not materialise as the applicant was 
uncooperative. The next conciliation meeting also received the same 
fate. The matter was then referred to the first respondent who decided 
that the representation was not fit for reference to the Industrial Court 
for an award. Abdul Kadir Sulaiman J, in dismissing the application for 
certiorari and mandamus with costs, stated:
Having considered all the information so received, the First Respondent 
said that he was satisfied that the representations of the Applicant is 
frivolous and vexatious and was not a fit one for reference. I agree with 
his findings. The representations of the Applicant is indeed frivolous 
and vexatious. This is so because upon his allegation he required 
reinstatement in his former employment as an Assistant Manager. 
He was so offered by the Second Respondent on several occasions 
despite his excuses for not going back to his former employment as 
such. But with all the efforts made by the Second Respondent to resolve 
the dispute, he never gave the chance to the Second Respondent to 
show its sincerity in resolving the dispute. He harassed the Second 
Respondent with his excuses. If the Applicant was really sincere with 
his claim he could at the earliest opportunity accept the offer by the 
Second Respondent and see the result. This is yet another example of 
egoistic feeling poured out at the wrong occasion which resulted to his 
detriment.
Enhancing Conciliator’s Skills And Knowledge On Negotiation Process
As noted earlier, conciliation of labour disputes is important in that 
it can assist the parties to re-establish trust and respect and thus, help 
to prevent damage to an on-going relationship. The conciliator can 
encourage the disputing parties to find a solution to their dispute 
and reach a mutually acceptable agreement. It is suggested that the 
conciliator should, from time-to-time, be equipped with new skills on 
the negotiation process. The conciliation skills of the conciliators should 
be developed and refined through the acquisition of new knowledge 
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and the application of such new knowledge to conflict situations. Apart 
from possessing the requisite characteristics of being honest, polite 
and of persuasion, the conciliator must have a good command of the 
language and facility of expression. He should be able to communicate 
with the parties in the language they understand. He must, to a certain 
extent, be a specialist in human relations. He must possess a friendly 
personality and sense of humour especially for relieving tensions 
during the joint discussions between the disputing parties. 
He must be able to offer the parties inducements that will persuade them 
to prefer a settlement with his assistance and to make serious efforts to 
reach an acceptable agreement. Further, apart from the ability to guide 
and control their joint discussions, the conciliator must be able to show 
the parties that he possesses enough common sense and practical-
mindedness and this must be reflected in his mature judgment. 
Further to the above, a conciliator should be fully familiar with the law 
and regulations concerning industrial relations and the settlement of 
industrial disputes. He or she should be familiar with the industrial 
relations system, e.g., the development and structure of trade union 
and employers’ associations, the prevailing methods of collective 
bargaining, negotiation procedures and practices, and unfair dismissal 
process and its remedies, among others. 
Further, the conciliation among the disputing parties should be done 
as early as possible, and there should be a fixed period for conciliation 
which may only be extended in cases where the conciliator considers 
that a settlement is very likely within a short additional timeframe. For 
example, the Client’s Charter of the IRD provides:
... fostering positive and harmonious relations between employers, 
employees and their trade unions with the view to maintain a healthy 
investment climate, and to ensure the well-being of employees, hereby 
pledge to:
(a) attend to each representation or complaint received from 
employers or employees or trade unions; 
(b) respond to each representation or complaint within 14 days of 
receipt; 
(c) conduct conciliation services in a fair and just manner.
Labour Disputes
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When the parties agree to a settlement, they will enter into an agreement 
known as the memorandum of settlement. The memorandum of 
settlement is a contract between the parties to bind the parties and 
enforce in court for the breach of the express terms of the contract of 
employment. It is suggested that the settlement arrived in conciliation 
proceedings should be registered with the Industrial Court and 
thereafter deemed as the consent award of the Court.29 
Conclusion
The current process of dispute settlement by way of conciliation, 
although it does not guarantee a settlement, is a very positive method 
of resolving labour disputes speedily. Apart from the speedy settlement 
of the dispute, it is also an inexpensive mode, that is, it does not involve 
high litigation costs. In fact, in today’s context, the alternative dispute 
resolution process is gaining popularity and is frequently resorted to, 
as compared to ordinary court litigation. What is important is that the 
parties to the dispute are expected to be cooperative, and to give full 
support in the effort made by the conciliation officer, including accepting 
any reasonable solution for an amicable settlement of the dispute. It is 
equally important that the conciliator should never allow conciliation 
proceedings before him or her to constitute a mere formality or a step 
on the road to refer the matter to the Minister (or the Industrial Court, 
when the proposed amendment to the IRA comes into force).
29 This suggestion would be workable only if  all representations under s. 20 of  
the Industrial Relations Act 1967 are referred directly to the Industrial Court. 
The current practice however is that an aggrieved worker cannot directly invoke 
the jurisdiction of  the Industrial Court to adjudicate his grievance. The court 
only derives its jurisdiction from the reference of  the dispute by the Minister. 
The law does not require the Minister to refer every matter to the Industrial 
Court. Once the Minister has made a reference to the Industrial Court, the 
court cannot decline jurisdiction unless there are jurisdictional defects in the 
reference. See Ashgar Ali Ali Mohamed ‘Eliminating the role of  the minister 
in representation for unfair dismissal claims to Industrial Court’ [2018] 4 
Malaysian Court Practice Bulletin 1.
